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FEDERAL COMMUNICATIONS COMMISSION
Washington, D.C. 20554 .

In re Applications of GC Docket No. 95-172

File Nos. BMPCT-910625KP
BMPCT-910125KE
BTCCT-911129KT

RAINBOW BROADCASTING COMPANY

For Extension of Time
to Construct

and

For Assignment of
Construction Permit for
Station WRBW(TV)
Orlando, Florida
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To: The Honorable Joseph Chachkin
Administrative Law Judge

REQUEST FOR CERTIFICATION OF ISSUE

Pursuant to Section 1.301(b) of the Rules, Rainbow
Broadcasting, Limited (RBL) requests permission to appeal
the A.L.J.'s Orderl/ requiring RBL to disclose the names
and addresses of its limited partners before any demon-
stration of relevance under Rule 1.315. 1In the alterna-
tive, RBL requests that the A.L.J. wmodify his ruling as
permitted by Rule 1.301(b).

The request presents a new and novel question of law
and policy not previously presented to the Commission:

whether disclosure of the identity and addresses of

1/ The A.L.J. first directed that RBL disclose its
limited partners at a prehearing conference held January
30, 1996, Tr. 127-129. That oral ruling was reaffirmed
by Memorandum Opinion and Order, FCC 96M-21, released
February 23, 1996.




properly insulated limited partners of an entity (RBL)
whose qualifications are not in issue can be required
without an appropriate showing of their relevance to the
designated issues.2/ Moreover, such disclosure here
threatens irreparable harm to RBL, while there is no
procedural impediment to corrective action by the A.L.J.
While the A.L.J. held himself without authority to
consider this matter in the context of a reconsideration
petition by the provisions of Rule 1.106(a) (1), Rule
1.301 (b) specifically permits the A.L.J., in response to
the present request, to modify his outstanding order3/ to
permit withholding of the names and addresses until a
proper request is made under Rule 1.315. Such action is
essential to protection of RBL's due process rights since

the petitioner is otherwise without recourse to prevent

2/ RBL's limited partners hold non-attributable
interests under the provisions of the Commission’s mul-
tiple ownership rules (§ 73.3555) and ownership reporting
requirements (§ 73.3615) and are not implicated in the
designated issues, which involve only the behaviour or
qualifications of Rainbow Broadcasting Company, the pre-
decessor partnership in which none of RBL's partners had
any ownership or involvement. While disclosure of limit-
ed partners prior to a discovery request 1is required in
comparative cases involving applications for new facili-
ties under Rule 1.315(e), that requirement (1) is by its
terms restricted to the active and passive owners of the
applicant whose comparative qualifications are in issue;
and (2) has not been extended to non-comparative cases.

3/ Section 1.301(b) permits either the A.L.J. at
the present juncture or the Commission upon certification
to modify the relevant Order.



an injury which could not be redressed by appellate suc-
cess. It would not, on the other hand, harm the legit-
imate interests of any party nor delay the proceeding in
any way.4/

That the threat of injury to RBL is not hypothetical
is illustrated by the attached affidavit of Joseph Rey,
General Manager of WRBW. Press Broadcasting, the ori-
ginal proponent of the request for disclosure of RBL's
limited partners prior to discovery, has continuously
gsought to interfere with the operation of Station WRBW
and the business affairs of RBL. It has also continu-
ously and unsuccessfully sought to persuade both the Com-
mission and the Court of Appeals to require disclosure of
the identity of RBL's limited partners in the earlier
stages of this litigation, although both have consis-
tently ignored its wholly unsubstantiated requests. If
RBL is required to disclose the identity of its limited

partners to Press, RBL has every reason to believe that

4/ Ignorance of the names of RBL's limited part-
ners in no way impedes Press' discovery efforts since
Press need not know their names to seek discovery against
them. Commission Rule 1.315(a) (1) permits notices of
deposgition to be served on an identified class: "[I]f
the name is not known, a general description sufficient
to identify him or the particular class or group to which
he belongs” is sufficient. RBL is present in this pro-
ceeding to accept such a generic notice.



the information will be used to further undermine its
business relations.

Fundamental due process dictates that a party not be
deprived of any right to meaningful objection. While the
Commission’'s Rules (Sections 1.313, 1.315 and 1.319) per-
mit RBL to seek a protective order against discovery,
those protective rules are not available until a discov-
ery request is made. The presently outstanding Order re-
quiring predisclosure thus permits injury to RBL before
it can avail itself of the due process protectionsg of the
Commission’s rules. And since the anticipated injury
flows from the act of disclosure of the names, the Order
also permits irreparable injury to RBL inasmuch as the
injury could not be redressed or remediated by subsequent
vindication of RBL's position, either by the A.L.J. or on
appeal.

The necessity for interlocutory relief is thus ap-
parent, since otherwise no relief is possible and RBL is
effectively denied due process. Commission cases make
clear the fact that under such exigent circumstances even
a disallowance of appeal by the A.L.J. would not defeat
such an appeal: Interlocutory relief is mandated "where
the proceeding involves basic and far reaching consider-

ations of public policy and vital concerns relating to



the public interest which could not otherwise adequately
be protected.” Communications Satellite Corp., 32
F.C.C.2d 533, 534 (1971); CBS Broadcasting Corp., 84
F.C.C.2d 229(1980). See also, Rocket Radio, Inc., 58
F.C.C.2d 663, 664 (1976) ("Equitable relief may be
granted at any stage of the proceeding upon a proper
showing . . . .").

Under the circumstances both fundamental fairness
and considerations of due process suggest the wisdom of
modification of the outstanding Order to require a
showing of relevance in advance of disclosure of RBL's

limited partners. 1In the alternative, the question

should be certified for Commission resolu
R ectfully subhitt
/'*

Marget POlivy

Katrina Renouf
RENOUF & POLIVY

1532 Sixteenth Street, N.W.
Washington, D.C. 20036
202.265.1807

Counsel for Rainbow Broadcasting,
Limited

26 February 1996
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STATEMENT OF JOSEFH REY

My name is Joseph Rey. I am the Ceneral Manager of
Station WRBW and a principal of Rainbow Brecadcasting Com-
pany, Inc., the generali partner of Rainbow Breadcasting,
Limited.

I have read the attached pleading entitled "Rainbow
Broadcasting, Limitced Petiticn for Reconsideration of
Oral Ruling” and state that the representations contained
therein, including those relating to the limited partners
of RBL, are true and correct ¢ the bsst o»f my knowledge
and belief.

I further state that Press Broadcasting Company,
Inc. has interfered with the cperation of Station WREW on
numerous occasions and in numerous ways, including but
not limited to the following:

1. In 1987, with full knowledge that Rainbow
Broadeasting Company nad an exclusive right toc an antenna
space at 1500 feet on the Bitnlo Tower, Press induced the
landlord of the tower tc Jive Press reasconable assurance,
for FCC filing purposes, <¢f sgpace fcr tne Channs=l 18 an-
tenna in the same aperture 1n srder to successfully com-
plete Press' fregquency swap between Chanrel £28 and Chan-
nel 18. The ernsuing litigation continued for fcur years.

In 1991, apon learning that Ralnbow Broadcasting Company
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had reached a settlement of its dispute witn the Bithlo
Tower Company under which, inter alia, Rairbow received
substantial monetary and other compensaticr, Prese at-
tempted to persuade Bithlo Tower Ccmpany not to gsign the
gettlement agreement.

2. on or abcut January 19, 1994, Press ha-
rassed Rainbow Broadcasting Company by filing a damage
sult in Crange County, Fleorida against the cowmpany and
ites principals, alleging that the Rainbow Broadcasting
Company Bithlo Tower litigation was frivelous. The Court
dismigsed the Press complaint as paseless.

3, Cn or about Janzuary 18, .9%4, Press inter-
fered with Rainbow Broadcasting, Limited’s negotiatiocns
to lease studio space at Universal Scudios, resgulting in
months of delay, added expense and higher construction
Costs.

4. In late January 1994, Press, after ade-
gquate notice from the Bitnhlc Tower .andlord, refused to
reduce power of izs station, WKCF, locatad on the same
tower ag WRBW, tc permit installation <¢f the WRBW tower,
hence endangering the lives of the installers in an at-
tempt to prevent thke instal_ation from tak:ing place. The

installation was only made possiblie by 7he landlord’s
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physical intervention and temporary recuction of WKCF's
transmitting power.

5. In Septerber 1395, after WRBW had emerged
as the winning bidder against Press for the syndication
rights to "Star Trek: Deep Space Nine,” Press at-empted
to obtain the richts by interfering with the contractual
relations between Paramount and WRBW by seeking to per-
suade Paramount that Rainbow was in danger of imminent
loss cf license because of Fress  legal action against
the FCC. Press alleged that bescause WRBW was about =¢
logse its license, WRBW was not capable of fulfililing its
commitments under the program agreement. As a resu_-t,
WRBW-TV was forced to renegctiate a substantially larger
down payment and acceierate payment terms in order to
preserve its rights te the program.

In l1ight of this history. it is my absolute convic-
tion that Press would use any information concerning the
identity of Rainbow Broadcasting, Limited's limited part-
ners to undermine their relationship with Rainbow. Any
such interferenze would have a ssricus adverss Impact
upon WRBW's operation and developmsnt. In this case,
where Rainbow's limited partners are passive investors
who had no relationship with Rainbow Broadcasting Com-

pany, the predecessor permittes of Channel 65, or the
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events related to the issues dagignated for hearing, dis-
¢losure of the names and addregses of Rainkow's limited
partners would be gratuitous and potentially extremely
injurisus to Rainbow Brosdcasting. Limited's business
ralationships.

This statement is true and coulrect to the best of my
knowledge and belief and - s made uncer penalty of per-
JUry.

‘A J/UA'_

)] 1

February 6, 1996 Josenr Rey
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CERTIFICATE OF SERVICE
I hereby certify that copies of the foregoing Request for
Certification of Issue were sent first class mail, post-
age prepaid, this twenty sixth day of February 1996, to

the following:

David Silberman, Esquire

Stewart A. Block, Esquire

Office of the General Counsel
Federal Communications Commission
1919 M Street, N.W., Room 602
Washington, D.C. 20554

Harry F. Cole, Esqguire
Bechtel & Cole, Chartered
1901 L Street, N.W.
Suite 250
Washington, D.C. 20036
Counsel for Press Broadcasting Company, Inc.

Charles Dziedzic, Esquire

Federal Communications Commission
1919 M Street, N.W., Room 720
Washington, D.C. 20554

Bruce A. Eisen, Esquire
Kaye, Scholer, Fierman,Hayes & Handler, LLP
901 Fifteenth Street, N.W., Suite 1100
Washington, D.C. 20005

Counsel for Rainbow Broadcasting Company

Katrina Renouf



